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2. 1.  Defendant Mark R. Ferran hereby appears pro se herein.

3. Pursuant to New York State Penal Law Section 35.05(2), Defendant herein seeks a Determination, as a matter of law, whether the claimed facts and circumstances would, if established, constitute a defense to the Offense charged, (viz. Vehicle and Traffic Law sec. 1180(D)).

4. The claimed facts and circumstances are as follows: My Girlfriend and I were visiting/touring the Rochester area, and we were taking a Day-trip to Niagara Falls.  We were not familiar with the terrain of the highway (Rt. 104).  I was driving West.  We found ourselves behind a car that was driving in a peculiar manner, far to the right side of the lane, and moving slower than the speed limit.  Cars were piling up close behind us and when we came to a passing-zone with dotted centerlines for a long distance ahead, my girlfriend ask me to pass the car in front of us.  I left our lane when there were no oncoming cars visible in range in the left lane, and I began to pass this car at a moderate speed.  Then, when I was not yet parallel with the car I was passing, ahead of me I saw a sedan suddenly appear in the lane ahead of me as if it had sprung up out of the street itself, and it was driving towards us.  Because of this sudden change of apparent circumstances, I perceived a significant risk that, unless I immediately sped up and pulled ahead returning to my proper lane, the oncoming car ahead of us in the same lane might collide with our car before I could return to my proper lane, or one or both cars might have to ditch to the left.  I sped up while in the left lane, and passed the car as quickly as possible (he might have begun driving at the speed limit after I began to pass him) and I returned to my proper lane.  Just as I was returning to my proper lane I saw a police car parked on the left side of the road move in my direction, and when it chased us and flashed its lights I immediately pulled over and stopped.  I then explained to the police officer that there must be a "dip" in the road that had concealed the sedan had then seemed to spring up out of the dip when I had begun to pass.  The Officer acknowledged this fact.  I told the officer that the people in control of the highway should not invite people to pass there (by painting dotted lines all the way to the dip) when they know that short cars will be concealed in the dip.

5. There is no allegation nor any charge pending to suggest that the Defendant's original decision to pass the car in the striped passing-zone was unlawful or inappropriate in any way.  There is no allegation nor any charge pending to suggest that the Defendant's acceleration above the posted speed limit for the purpose of promptly leaving the lane of the oncoming car was hazardous or reckless, nor unlawful in any way other than being in technical violation of VTL 1180(D).

6. New York Penal Law section 35.05(2) prescribes that a technical violation of an offense defined by the Vehicle and Traffic Law may be lawful and justifiable under certain circumstances.

7. Penal Law § 35.05, titled "Justification; generally", provides: "Unless otherwise limited by the ensuing provisions of this article defining justifiable use of physical force, conduct which would otherwise constitute an offense is justifiable and not criminal when:
1. Such conduct is required or authorized by law …; or 

2. . Such conduct is necessary as an emergency measure to avoid an imminent public or private injury which is about to occur by reason of a situation occasioned or developed through no fault of the actor, and which is of such gravity that, according to ordinary standards of intelligence and morality, the desirability and urgency of avoiding such injury clearly outweigh the desirability of avoiding the injury sought to be prevented by the statute defining the offense in issue.  The necessity and justifiability of such conduct may not rest upon considerations pertaining only to the morality and advisability of the statute, either in its general application or with respect to its application to a particular class of cases arising thereunder. Whenever evidence relating to the defense of justification under this subdivision is offered by the defendant, the court shall rule as a matter of law whether the claimed facts and circumstances would, if established, constitute a defense."
http://assembly.state.ny.us/leg/?cl=82&a=12 


8. " 'Offense' means conduct for which a sentence to a term of imprisonment or to a fine is provided by any law of this state or by any law, local law or ordinance of a political subdivision of this state....."  Penal Law § 10.00.  The term "offense" therefore means any felony, misdemeanor, violation, or traffic infraction, punishable by a "fine" unless otherwise specified in the law defining the offense.  Penal Law § 10.00 (1-6). http://assembly.state.ny.us/leg/?cl=82&a=5  

9. The Justification Law prescribed in Article 35, "does not operate to excuse a criminal act, nor does it negate a particular element of a crime. Rather, by recognizing the [conduct] to be privileged under certain circumstances, it renders such conduct ENTIRELY LAWFUL." People v. McManus, 67 NY2d 541, 505 NYS2d 43 (1986).
3. The Court is called upon by this Motion in Limine to "rule as a matter of law whether the claimed facts and circumstances would, if established, constitute a defense" to the charged offense of driving "50" miles per hour in a "40" mile per hour zone (in literal violation of VTL § 1180(D)), pursuant to the terms of PL § 35.05(2).

10. The Court should be guided in this determination of the Law by the Public Policy, and standards of morality expressed in the Statutes of this State.  Both VTL § 1180 (Maximum speed regulations) and VTL § 1181 (Minimum speed regulations) recognize the general principle that a person should drive at the speed that "is reasonable and prudent under the conditions and having regard to the actual and potential hazards then existing."  More specifically, VTL § 1181 (regulating Minimum speed regulations) recites words reflecting its general principle that "no person shall drive at a speed less than … necessary for safe operation…."

11. Other statutes, in Article 35 of the Penal Law, uphold the ancient principle that when an innocent person "reasonably believes" it to be "necessary," in order to prevent a "serious physical injury" (PL § 10.00) or to terminate even a "substantial risk" (PL § 10.00) of "serious physical injury" to himself or another, that person may be entitled to "use deadly physical force" upon another person.  See, e.g., PL § 35.15.  That statute provides that whether or not "a person may [lawfully] use deadly physical force upon another person" may depend upon whether "he knows" that other (non-deadly) conduct (e.g., "retreating") will maintain "complete safety as to himself and others."  In other words, the NY Legislature's Policy as to when it may be appropriate and lawful for a person in a perilous situation to act as appears to him necessary in defense of his life, turns upon whether or not that person "knows" his "complete safety" can be preserved by other conduct.  Therefore, a person confronted with an imminent hazard or physical threat to his life is not required to investigate, discover, and pursue alternative remedies that he does not "know" will preserve his own and others' "complete safety"; rather, he may lawfully do what he "reasonably believes" is sufficient to maintain his and others' "complete safety."

12.  From these statutes it may be deduced that a person operating a motor vehicle is justified, as a matter of law, to accelerate beyond the posted maximum speed limit when, "having regard to the actual and potential hazards then existing," he reasonably believes such conduct (i.e., accelerating) to be "necessary for safe operation" of the vehicle, because he does not "know" that his "complete safety" can be otherwise preserved as against a specific hazard.  This conclusion is plainly in accordance with "ordinary standards of intelligence and morality" (e.g., morality expressed by the Legislature), as required by the terms of Penal Law § 35.05(2) to justify conduct that avoids "private injury that is about to occur."
4. Further, because the motor vehicle was obviously being operated on a "public highway," the alleged acceleration of the vehicle (up to "50" miles per hour) while engaged in passing a car and after seeing an oncoming car and to avoid collision with such oncoming car could also be independently justified as "an emergency measure to avoid an imminent public … injury." 

13. "Public … injuries" presumably include all violations of the Penal Law.  Defendant submits that to continue to drive a car in the "wrong" lane towards an oncoming car suddenly appearing in that same lane, without accelerating to get QUICKLY BACK INTO A SAFE LANE AND OUT OF ITS WAY, would be "RECKLESS" conduct, in violation of various Misdemeanor statutes.  Statutory Criminal Liability for a "reckless" omission to perform conduct (e.g., for failing to accelerate out of the way of oncoming traffic) implies a "legal duty" to perform that conduct.

14. In other words, a person engaged in a lawful activity (e.g., passing) who suddenly finds himself in a perilous situation that may endanger his passenger and strangers on a public highway, HAS A LEGAL DUTY TO ACCELERATE OR OTHERWISE GET OUT OF THAT PERILOUS SITUATION.  Having an imperative legal duty to the public to immediately get out of the lane of a suddenly appearing oncoming car, a person lawfully engaged in passing who merely accelerates his vehicle as seemed necessary in order to immediately get of that perilous situation cannot be guilty of violating VTL § 1180(D).  

15. Penal Law § 35.00, titled "Justification; a defense", provides that "In any prosecution for an offense, justification, as defined in sections 35.05 through 35.30, is a defense."  In other words, the Defendant's Justification under 35.05(2) would not be "an Affirmative Defense," but rather would be a matter to be dis-proved by the People beyond a reasonable doubt.

16. Accordingly, during any Trial in this case the People would bear the Burden of Proving, beyond a reasonable doubt, that the Defendant KNEW that the conduct (i.e., accelerating to a speed allegedly being only 10 miles per hour above the posted speed limit) was NOT "more desirable" (e.g., "as an emergency measure to avoid an imminent … private injury" such as a feared collision or an apparently substantial risk of collision between Defendant's Car and another car) than continuing to drive in the passing lane at below the speed limit.   Further, the People will be required to prove that it would NOT have been "Reckless Operation" or "Reckless Endangerment" (i.e., "a public injury") for Defendant to continue to drive his vehicle in the passing lane (for a protracted period of time at or below the posted speed-limit) after an oncoming car in the same lane became visible and known to the Defendant.  

17. Because the Police Officer who wrote the ticket herein witnessed and/or contemporaneously acknowledged the peril that Defendant suddenly perceived just before Defendant accelerated out of the path of the oncoming car, the People's Attorney(s) should not require a Trial nor even further appearances by the Defendant (who lives in Albany) to satisfy themselves as to the ability of Defendant to prove the claimed facts and circumstances at a Trial herein.

18. Because the People cannot rationally expect to prove that Defendant should have remained in the "wrong" lane for a prolonged and unnecessary period of time (i.e., by continuing to drive in the "wrong" lane at or below the posted speed limit) after seeing an oncoming car suddenly appear ahead of him, this case should be dismissed (e.g., In the Interest of Justice) upon Notice by the Court to the District Attorney's Office, or vice versa.  The Defendant hereby consents to any motion to dismiss this case before a trial.

Dated: Sept 25, 2002

Sincerely, 

Mark R. Ferran BSEE scl JD mcl

114 Morton Ave.

Albany, NY 12202-1409

(518) 438-2955

